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MUNICIPAL AID TO EAILEOADS. 



OPINION OF JUDGE COOLEY. 

The People ex rel. the Detroit and Howell Railroad 
vs. The Township Board of Salem. 



The act of 1864, under wliicli the proceedings in qnestion 
were taken, provides that it shall be lawful for each of the 
several townships in the couatios of Livingston, Oakland, 
Washtenaw, and Wayne, to pledge their credit to aid in the 
construction of a railroad from some point near the city of 
Detroit to the village of Howell, for such sum or sums not ex- 
ceeding five per centum of the assessed valuation for the time 
being of the redl and personal property in such township as the 
electors of such township shall, at a meeting or meetings called 
for that purpose, determine. The electors, it is also provided! 
may at such meeting or meetings, determine the terms, con- 
ditions, manner of executing the securities, and other particulars 
in regard to such pledge of credit, or they may empower some 
township officer or committee of electors to determine the 
same; and in case of no such determination or delegation of 
power to an officer or committee, then the several township 
boards of such townships are severally given' power to deter- 
mine all such particulars : Provided, That the amount of 
bonds that shall become due in any one year shall not exceed 
two per centum of the assessed valuation of sneh township at 
the time of issuing the same. The meeting of electors to decide 
upon such pledge is to be called by the Supervisor on a request 
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signed by thirty tax-paying electors, and iipon ten dsiye' public 
notice, and the securities issued or made in pursuance of the 
act are declared to be a valid charge upon the taxable property 
of the township issuing or making the same, and it is made 
the duty of the township board to provide by tax for the pay- 
ment of the principal and interest thereon as fast as ihe same 
shall become due and payable by the terms thereof. But no 
bonds or other evidences of debt are to be delivered to the 
treasurer of any township, city or village for any railroad com- 
pany, untU all the terms and conditions required by the vote 
of the township, or by the proper authorities, shall have been 
complied with : Provided, That no bonds or other evidences 
of debt issued under the provisions of said act, or the moneys 
arising from the sale of the same, are to be delivered or paid 
over to the railroad company, until the ties shall be furnished 
and delivered on the line of the road, and the road-bed thereof, 
including all bridges, culverts, cattle-gnards, and road-cross- 
ings shall be fully completed and ready for 'the iron, " within 
the limits of the municipalities rendering such aid." {Laws 
of 1864, p. 96.) 

The act also provides for aid by the county of Livingston in 
in its corporate capacity, to the same line of road, and there 
are expressions in it which seem to imply an understanding on 
the part of the Legislature, that they had conferred the like 
power on the city of Detroit; but the power is not given in 
express terms, nor is machinery provided for its exercise. And, 
although " the several townships " in the counties named ap- 
pear to be authorized to pledge their credit for the purpose 
specified, it would seem to be the intention of the Legislature 
to limit the right to such townships as might lie upon the hne 
of any road which should be laid out and commenced, inas- 
much as the securities or money are to be retained until 
certain progress has been made upon such road within the 
limits of the municipality rendering the aid. 

Tinder this act it appears that the township of Salem voted 
aid to the extent of five per centum of its assessed valuation ; 
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but the meeting at which the vote was talren was irregular for 
want of sufficient notice, and a special act of the Legislature 
was obtained to legalize the same. A condition was attached to 
the vote, which the railroad company has complied with, but the 
township board refuse to issue the securities voted, claiming that 
the act of 1864 waa in excess of ' legislative authority, and 
therefore unconstitutional and void, and that the township 
vote was in consequence a nullity. The railroad company 
therefore apply for a writ of mandamus to compel the delivery 
of the securities, and an issue of law having been joined upon 
their application, we are required to consider the important 
constitutional question which the objection of the township 
board presents. 

I suppose if the legislative act in question can be sustained 
at all, it must be so sustained under the general authority of the 
State to prescribe and determine the objects to be provided for, 
fostered or aided through the expenditures of the public 
moneys. In other words, it must be regarded as an incipient 
step in the exercise of the sovereign power of taxation. This 
power, we are told, is not, and from its very nature cannot, be 
controlled and limited by precise and accurate rules, which shall 
designate and define in all cases the particulai- purposes for 
which alone moneys may be raised, or to which they may be ap- 
propriated when raised, or the extent of the burden which may 
be imposed, and it is added that upon all these points a broad 
and uncontrollable discretion is necessarily vested in the legis- 
lative department of every government. 

It is conceded, nevertheless, that there are certain limitations 
upon this power, not prescribed in express tei-ms by any con- 
stitutional provision, but inherent in the subject itself, which 
att«nd its exercise under all circumstances, and which are as 
inflexible and absolute in their restraints asif directly imposed 
in the most positive form of words. It is not doubted by any 
one that the power of the Legislature to determine for what 
purpose taxes shall be levied, and what districts of territory and 
what classes of persons and property shall bear the burden is 
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very broad, and it must be confessed that in describing or de- 
fining it words are sometimes employed by the courts which 
import an absolute and nniimited discretion, such as might ex- 
ist in an irresponsible government, or in the people, if acting in 
their sovereign capacity, without any written constitution, and 
which consequently could not be brought to the test of any re- 
strictive rules. For many purposes these broad and loose 
definitions of the power of taxation arc not objectionable, but 
they cannot be regarded as cai'eful and precise enough to be 
tests of constitutional authority, and whenever they are em- 
ployed in the law, the modifications by familiar constitutional 
principles are always to be understood. 

I understand that, in order to render valid a burden imposed 
by the Legislature under an exercise of the power of taxation, 
the following requisites must appear: 

1st. It must be imposed for a public, and not for a mere 
private purpose. Taxation is a mode of raising revenues for 
public purposes only, and, as ia said in some of the cases, where 
it is prostituted to objects in no way connected with the public 
interest or welfare, it ceases to be taxation and becomes plun- 
der. {SkarpJess vs. Mayor, etc., 21 Penn. St., 168 ; Orim vs. 
Weisenierg School District, 57 Penn. St, 433 ; Broadhead vs. 
Milwaukee, 9 Wis., 653.) 

2d. The tax must be laid according to some rule of apportion- 
ment ; not arbitrarily or by caprice, but so that the burden may 
be made to fall with something liJie impartiality upon the 
persons or proiierty upon which it justly and equitably should 
rest A State burden is not to be imposed upon any territory 
smaller than the whole State, nor a county burden upon any 
territory smaller or greater than the county. Equality in the 
imposition of the burden is of the very essence of the power 
itself, and though absolute equality and absolute justice are 
never attainable, the adoption of some rule tending to that 
end ia indispensable. {Weeks vs. Milwaukee, 10 Wis., 258 ; 
Ryerson vs. UtUy, 16 Mich., 269; Merrick vs. Amherst, 12 
AUen, 604.) 
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3d. As a corollary from the preceding, if the tax i( 
upon one of the mnnieipal subdivisions of the State only, the 
purpose must not only be a public purpose, as regards the people 
of that subdivision, but it must also be local, that is to say, the 
people of that municipality must have a special and peculiar 
interest in the object to be accomplished, which ■will make it 
just, proper, and equitable that they should bear the burden, 
rather than the State at large, or any more considerable por- 
tion of the State. {Wells vs. Weston, 22 Mo., 286 ; Covington 
vs. Southgate, 15 B. Mon., ^91 ; Morford vs. Unger, 8 Iowa, 8S.) 
The three principles here stated are fundamental maxims in 
the law of taxation. They inhere as conditions in the power to 
impose any taxes whatsoever, or to create any burden for 
which taxation is to provide ; and it is only when they are ob- 
served that the legislative department is exercising an author- 
ity over this subject which it has received from the people, and 
only then is that supreme legislative discretion of which the 
autliorities speak called into action. No discretionary power 
in that department is so absolute, and no judgment it can 
pronounce is so conclusive, as to preclude the citizen's contest- 
ing it whenever he believes his rights have been invaded by a 
disregard of any of these conditions. The duty of considering 
such a question is both unwelcome and undesirable, hut it is 
not a duty which can be avoided, and we have no disposition 
to postpone its performance. 

I propose first to inquire whether the purpose to be accom- 
plished by the act in question is a puMic purpose, in the sense 
implied when burdens are to be imposed under the legislative 
power over the subject of taxation. 

I do not understand that the word puUic, when employed in 
reference to this power, is to be construed or applied in any 
narrow or illiberal sense, or in any sense which would preclude 
the Legislature from taking broad views of State -interest, ne- 
cessity or policy, or from giving those views effect by means of 
the public revenues. Necessity alone is not the test by which 
the limits of Stat-e authority in this direction are to be defined. 
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but a wise statesmanship must look beyond the expenditures 
■which are absolutely needful to the continued existence of or- 
ganized government, and embrace others which may tend to 
make that government subserve the general well-being of 
society, and advance the present and prospective happiness 
and prosperity of the people. To erect the public buildings, 
to compensate the public officers, and to discharge the public 
debts, are not the sole purposes to which the public revennes 
may be applied, but, on the contrary, considerations of natural 
equity, gratitude and charity are never out of place when the 
general good of the whole people is in question, and may be 
kept in view in the imposition of the public burdens. The 
sovereign legislative authority must judge of the force of such 
considerations on a general view of the just and proper demands 
upon the public treasury, and of the ability of the people to 
provide for all ; and when that authority determines thai such 
payments will subserve the public good, the responsibility of 
the legislator for the correctness of his judgment must be to 
the people whose representative he is, and upon whom the 
burdens he imposes must rest. 

Nor has it ever been doubted that where the object of taxar 
tion was one of general interest to all parts of the State, it was 
competent for the State, instead of assuming the burden di- 
rectly, and providing for it by means of a general State levy, 
to apportion it among the several counties and towns, and to 
authorize and require them to provide for it by local taxation. 
Onr own State pursues this course invariably, as regards its 
general burdens; in this respect following what I understand 
to be the general system of the country, and the result demon- 
strates that it is practicable, wise and expedient to make use of 
the local machinery as the best means of reaching all the peo- 
ple without confusion and without exciting discontent. There 
is not only nothing in this course inconsistent with correct 
principles, but on the contrary it is in most perfect accord 
with other features of our governmental polity, the general 
purpose being to leave with the local communities in manag- 
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ing the public affairs which eoneom thum the largest possible 
hherty of aetioQ which is consistent with the general pnblic 
order and good goTernment. 

In the present case it appears that the object of the burden 
is not to raise money for a purpose of general State interest. 
Its object, on the contrary, is to create a demand -which shall 
be a burden upon a small portion of tlie State only. On the 
ground of local benefit a small district of the State is to be 
taxed to encourage a local enterprise, which it is supposed will 
be of such peculiar local advantage that this district, rather 
than the State at large, or any greater or smaller portion of the 
State, should contribute to its construction. The road, when 
constructed, is nevertheless to be exclusively private property, 
owned, controlled, and operated by a private corporation for 
the benefit of its own members, and to be subject to the super- 
vision and control of the State only as other private property 
iSj with such few exceptions as the State, in granting the cor- 
porate powers, has stipulated for, in order to secure impartiality 
in the management of its business, and to prevent extortion. 
Primarily, therefore, the money, when raised, is to benefit a 
private corporation, to add to its funds and improve its prop- 
erty ; and the benefit to the public is to be secondary and inci- 
dental, Uke that which springs from the building of a grist- 
mill, the establishment of a factory, the opening of a public 
inn, or from any other private enterprise which accommodates 
a local want, and tends to increase local values. 

A railroad, h'owever, it is said, is a public highway, and as 
such its construction is a public purpose, which may be accom- 
plished through the instrumentaKtj of the sovereign power of 
eminent domain, even when individuals, and not the State, are 
to own and control it. This argument is supposed to possess 
great force, and it therefore becomes our duty to examine it 
with some care. It is true that a railroad in the hands of a 
private corporation is often spoken of as a public highway, and 
that it has been recognized as so far a public object as to justify 
the appropriation of private property for its construction, but 
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this fa<:t does not conclusively determine the right to employ 
taxation in aid of the road in the like case. Eeaaoning by 
analogy from one of the sovereign powers of government to 
another, is exceedingly liable to deceiTe and mislead. An 
object may be public in one sense, and for one purpose, when 
in a general sense, and for other purposes, it would be idle and 
misleading to apply the same term. All governmental powers 
esist for pubhc purposes, but they are not necessarily to be ex- 
ercised under the same conditions of public interest. The 
sovereign police power which the State possesses is to be exer- 
cised only for the general public welfare, but it reaches to every 
person, to every kind of business, to every species of property 
within the commonwealth. The conduct of every individual 
and the use of all property and of all rights is regulated by it, 
to any extent found necessary for the preservation of the public 
order, and also for the protection of the private rights of one 
individual against encroachments by others. The sovereign 
power of taxation is employed in a great many cases where the 
power of eminent domain might be made more immediately ef- 
ficient and available, if constitutional principles would suffer 
it to be resorted to ; but each of these powers has its own 
peculiar and appropriate sphere, and the object which \& public 
for the demands of one is not necessarily of a character to 
permit the exercise of another. 

I have said that railroads are often spoken of as a species of 
public highway. They are such in the sense that they accom- 
modate the public travel, and that they are regulated by laws 
witli a view to preclude partiality in their accommodations. 
But their resemblance to tlie highways which belong to the 
public, which the people make and keep in repair, and which 
are open to the whole public to be used at will, and with such 
means of locomotion as taste, or pleasure, or convenience may 
dictate, is rather fanciful than otherwise, and has been made 
prominent, perhaps rather from the necessity of resorting to 
the right of eminent domain for their establishment than for 
any other reason. Tiiey are not, when in private hands, the 
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people's Mghways; but they are private property, wliose owners 
make it their business to transport persons and merchandise 
in their own carriages over their own land, for such pecuniary 
compensation as may be stipulated. These owners carry on, for 
their own benefit, a business which has, indeed, its public aspect, 
inasmuch ae it accommodates a public want ; and its establish- 
ment is consequently in a certain sense a public purpose. But 
it is not such a purpose in any other or different sense than 
would be the opening of a hotel, the establishment of a line of 
stages, or the putting in operation of a grist-mill, each of 
which may, iinder proper circumstances, be regarded as a local 
necessity, in which the local public may take an interest be- 
yond what they would feel in other objects for which the right 
to impose taxation would be unquestionable. The business of 
railroading in private hands is not to be distinguished in its 
legal characteristics from either of the other kinds of businoss 
here named, or from many others which might be mentioned ; 
but in the case of Weeks vs. Milwaukee, 10 Wisconsin, 242, 
the Supreme Court of Wisconsin justly treated with very little 
consideration the claim of a right to favor, under the power of 
taxation, the construction of a public hotel, though the aid 
was to be rendered expressly "in view of the great public 
benefit which the construction of the hotel would be to the 
city." The court expressly declared that the public could not 
be compelled to aid such an enterprise from any regard to the 
incidental benefits which the public were to receive therefrom. 
The right of eminent domain is a vital right in every govern- 
ment, and must often be called into exercise when a special 
necessity demands that the private right in a particular piece 
of property shall give way for the public good. This right, it 
has been held, may be exercised on behalf of railways in the 
hands of private parties. But there can be no doubt, I think, 
that this holding was a considerable modification of common 
law principles, though at the same time it must be admitted 
that it was on such strong grounds of necessity and policy, 
and in view of considerations so entirely new, as fully to. 
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excuse, and, indeed, to justify it. Ko principle was older, and 
none seemed better understood or more inflexible, than that one 
man's property could not be taken under the power of the 
government and transferred io another against the will of the 
owner ; but the State, nevertheless, la allowed to do so iu the 
case of railroads, under the guise of a con\ enient fiction, which 
treats a corporation managing its own property for its own 
profit, as merely a public convenience and agency. Nothing 
but an oTerriding public necessity could ever have led the 
courts to this judgment, for when the relations between the 
proprietors of a railroad and the public are examined, we per- 
ceive at once that the idea of agency in a legal sense is inad- 
missible. They are public agents in the same sense that the 
proprietors of many other kinds of private business are, and 
not in any other or different sense. 

To illustrate this I might draw many exact parallels, hut a 
single one will be sufficient for our purpose. The Michigan 
Central Eailroad Company makes a business of transporting 
persons and property over its road for the profit of its stock- 
liolders, but at rates which the State has regulated, and on the 
condition which the State has prescribed, of furnishing impar- 
tial accommodations. It does bo, moreover, under a charter 
from the State, from which it derives its authority ; and for 
this charter it has rendered, or is supposed to have rendered, a 
compensation. The hackmen of Detroit make a business of 
transporting persons and property over shorter rouf«s, for their 
own profit, and in like manner at rates which the law regu- 
lates, and on the like conditions of impartiality. To render 
the analogy closer, they are required to obtain a license from 
the pnbhc authorities to follow this calling, and for this license 
a fee is exacted. Like the railroad corporation, they supply a 
public want, and if the former can be called a public agency, 
the latter, it must be conceded, are entitled to stand in the 
same category. 

If we examine the subject critically, we shall find that the 
most important consideration in the case of eminent domain 
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is the necessity of accomplishing some public good which is 
otherwise impracticable, and we shall also find that the law 
does not ao much regard the means as the need. The power is 
much nearer akin to that of the public police than to that of 
taxation ; it goes but a step further, and that step is in the 
same direction. Every man has an abstract right to the exclu- 
sive use of his own property for his own enjoyment in such 
manner as he shall choose ; but if he should choose to create a 
nuisance upon it, or to do anything which would 'preclude a 
reasonable enjoyment of adjacent property, the law would in- 
terfere to impose restraints. He is said to own his private lot 
to the center of the earth, but he would not be allowed to ex- 
cavate it indefinitely, lest his neighbor's lot should disappear 
in the excavation. The abstract right to make use of his own 
property in his own way is compelled to yield to the general 
comfort and protection of the community, and to a proper re- 
gard to relative rights in others. The situation of his property 
may even be such that he is compelled to dispose of it, because 
the law will not suffer his regular business to be carried on 
upon it. A needful and lawfnl species of manufacture may so 
injuriously affect the health and comfort of the vicinity that 
it cannot be tolerated in a densely settled neighborhood, and 
therefore the owner of a lot in that neighborhood will not be 
allowed to engage in that manufacture upon it, even though it 
bo his regular and legitimate business. The butcher, in the 
vicinity of whose premises a village has grown up, finds him- 
self compelled to remove his business elsewhere, because his 
right to make use of his lot as a place for the slaughter of cat- 
tle has become inconsistent with the superior right of com- 
munity to the enjoyment of pure air and the accompanying 
blessings and comforts. The owner of a lot within the fire 
limits of a city may be compelled to part with the property 
because he is unable to erect a brick or stone structure upon 
it, and the local regulations will not permit one of wood. 

Eminent domain only recognizes and enforces the superior 
right of the community against the selfishness of individuals 
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in a similar way. Every branch of needful industry has a 
right to exist, and community hae a right to demand that 
it be permitted to exist, and if for that purpose a peculiar lo- 
cality already in possession of an individual is essential, the 
owner's right to undisturbed occupancy must yield to the 
superior interest of the public, A railroad cannot go around 
the farm of every unwilling person, and the business of trans- 
porting persons and property for long distances by rail which 
has been foand so essential to the general enjoyment and wel- 
fare, could never have existed, if it were in the power of any 
unwUling person to stop the road at his boundary, or to 
demand unreasonable terms as a condition of passing him. 
The law interferes in these cases, and regulates the relative 
rights of the owner and of the community, witli as strict 
regard to justice and equity as the circumstances will permit. 
It does not deprive the owner of his property, hut it compels 
him to dispose of so much of it as is essential on equitable 
terms. While, therefore, eminent domain establishes no indus- 
try, it so regulates the relative rights of all that no individual 
shall have it in his power to preclude its establishment 

It is proper, however, to add the remark, that even where the 
necessity is conceded, I do not understand that the right of 
eminent domain can be esercised on behalf of private parties 
or corporations, unless the Statj! in permitting it reserves to 
itself a right to supervise and control the use by such regula- 
tions as shall ensure to the public the benefit promised thereby, 
and as shall preclude the purpose which the public had in 
view in authorizing the appropriation being defeated by par- 
tiality or unreasonably selfish action on the part of those who, 
only on the ground of public convenience and welfare, have 
been suffered to make the appropriation. 

In the case of Ladhe vs. Langham (34 Ala., 311,) it was held 
by the Supreme Court of Alabama, that the right of eminent 
domain might be exercised on behalf of mills which ground 
grain for toll, and were compelled by law to render impartial 
service for all, when it could not be for other mills ; and the 
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distinction made is a very reasonable one. Except that the 
iieeesaity is wanting, there would be the same justificatioii for 
the condemnation of lands for etables for the public draymen 
of a city, as for a way for a railroad ; the like power of regu- 
lating the use existing in each case, and the purpose iii one 
being public in precisely the same sense as in the other. 

But when we examine the power of taxation with a view to 
ascertain the purposes for which burdens may be imposed upon 
the public, we perceive at once that necessity is not the govern- 
ing consideration, and that in many eases it has little or noth- 
ing to do with the question presented. Certain objects must 
of necessity be provided for under this power, but in regard to 
innumerable other objects for which the State imposes taxes 
upon its citizens, the question is always one of mere policy, 
and if the taxes are imposed it is not because it is absolutely 
necessary that those objects should be accomplished, but be- 
cause on the whole it is deemed best by the public authorities 
that they should be. On the other hand certain things of 
absolute necessity to civilized society the State is precluded, 
either by express constitutional provisions, or by necessary im- 
plication, from providing for at all, and they are left wholly to 
the fostering care of private enterprise and private liberality. 
We concede, for instance, that rehgion is essential, and that 
without it we should degenerate to barbarism and brutality ; 
yet we prohibit the State from burdening the citizen with its 
support and we content ourselves with recognizing and pro- 
tecting its observance on secular grounds. Certain professions 
and occupations in life are also essential, but we have no au- 
thority to employ the public moneys to induce persons to enter 
them. The necessity may be pressing, and to supply it maybe 
in a certain sense to accomplish a "public purpose;" but it is 
not a purpose for which the power of taxation may be em- 
ployed. The public necessity for an educated and skillful 
physician in some particular locality may be great and press- 
ing, yet if the people should be taxed to hire one to locate 
there, the common voice wouW exclaim that the public moneys 
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were being devoted to a private purpose. The opening of a 
new 8tre«t in a eity or village may be of trifling public impor- 
tance as compared with the location within it of eome new 
business or manufacture; but while the right to pay out the 
public funds for tlie one would bo unquestionable, the other, 
by common consent, is classified aa a private interest, which 
the public can aid as individuals if they see fit, while they are 
not permitted to employ the machinery of the government to 
that end. Indeed, tlie opening of a new street in the outskirts 
of a eity is generally very much more a matter of private in- 
terest than of public concern ; so much so that the owner of 
the land voluntarily throws it open to the public without com- 
pensation ; yet even in a case where the public authorities did 
not regard the street as of sufficient importance to induce their 
taking the necessary action to secure it, it would not be 
doubted that the moment they should consent to accept it as a ' 
gift, the street would at once become a piiblic object and pur- 
pose, upon which the public funds might be expended with no 
more restraints upon the action of the authorities in that par- 
ticular, than if it were the most prominent and essential 
thoroughfare of the city. 

By common consent, also, a large portion of the most urgent 
needs of society are regulated exclusively to the law of demand 
and supply. It is this in its natural operation, and without the 
interference of the government, tJiat ^ves us the proper pro- 
portion of tillers of the soil, artisans, manufacturers, merchants, 
and professional men, and that determines when and where they 
shall give to society the benefit of their particular services. 
However great the need in the direction of any particular 
calling, the interference of the government is not tolerated, 
because, though it might be supplying a public want, it is con- 
sidered as invading the domain that belongs exclusively to 
private inclination and enterprise. We perceive, therefore, 
that the term "public purpose," as employed to denote the 
objects for which taxes may be levied, has no relation to the 
urgency of the public need, or to the extent of the public benefit 
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which is to follow. It is, on the other hand, merely a term of 
classification to distinguish the objects for which, according to 
settled usage, the government is to provide, from those which, h/ 
the like usage, are left to private inclination, interest or 
liberality. 

It creates a broad and manifest diati action — one in regard to 
which there need be neither doubt nor difficulty — between 
public works and private enterprises ; between the public con- 
veniences which it is the business of government to provide 
and those which private interest and competition will supply 
whenever the demand is sufiicient. When we draw this line of 
distinction, we perceive immediately that the present case falls 
outaide of it. It was at one time in this State deemed true 
policy that the government should supply railroad fecilities to 
the traveling and commercial public, and while that policy pre- 
vailed, the right of taxation for the purpose was unquestionable. 
Our policy in that respect has changed ; railroads are no 
longer public works, but private property; individuals aJidnot 
the State own and control them for their own profit ; the 
public may reap many and large benefits from them, and in- 
deed are expected to do so, but only incidentally, and only as 
they might reap similar benefits from other modes of investing 
private capital. It is no longer recognized as proper or politic 
that the State should supply the means of locomotion by rail 
to the people, and this species of work is therefore remitted to 
the care of private enterprise, and cannot he aided by the 
public funds any more than any other private undertaking 
which in like manner falls ontside the line of distinction 
indicated. 

In the course of the argimient of this case allusion was 
made to the power of the Stat« to pay bounties. But it is not 
iu the power of the State, in my opinion, under the name of a 
bounty, or under any other cover or subterfuge, to furnish 
tie capital to set private parties up in any kind of business, or 
to subsidize their business after they have entered upon it. A 
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bounty law, of which this is the real nature, is void, whatever 
may be the pretense on which it may be enacted. The right 
to hold out pecuniary inducements to the faitliful performaace 
of public duty in dangerous or responsible position, stands up- 
on a diflferent footing altogether; nor have I any occasion to 
question the right to pay rewards for the destruction of wUd 
beasts and other public pests— a provision of this character 
being a mere police regulation. But the discrimination by 
the State between different classes of occupations, and the 
fevering of one at the expense of the rest, whether that one 
be forming or banking, merchandising or milling, printing or 
railroading, is not legitimate legislation, and is an invasion of 
that equality of right and privilege which is a maxim in State 
government. When the door is once opened to it there is no 
line at which we can stop and say with confidence that thus 
far we may go with safety and propriety, but no further. 

Every honest employment is honorable ; it is beneficial to 
the public ; it deserves encouragement. The more successful 
we can make it, the more does it generally subserve the public 
good. But it ia not the business of the State to make discrim- 
inations in favor of one class against another, or in favor of one 
employment against another. The State can have no favorites. 
Its business is to protect the industry of all, and to give all 
the benefit of equal laws. It cannot compel an unwilling 
minority to submit to taxation in order that it may keep upon 
its feet any business that cannot standalone. Moreover, it is 
not a weak interest only that can give plausible reasons for 
public aid. When the State once enters upon the business of 
subsidies, we shall not fail to discover that the strong and 
powerful interests are tliose most likely to control legislation, 
and that the weaker will be taxed to enhance the profits of the 
stronger. I shall not question the right of the people, by their 
Constitution, to open the door to such discriminations, but in 
this State they have not adopted that policy, and they have not 
authorized any department of the government to adopt it for 



them. 
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It scarcely seems necessary to say that what the State, as a 
political community, cannot do, it cannot require the inferior 
municipalities to do. When the case is found to stand entirely 
ontside the domain of taxation. State burdens and township 
butdena are alike precluded ; no township vote and no town- 
ship majority, however large, can affect the principle; any 
single individual has a right to insist that the public do not 
own or control his property for the purpose of donations. 

It may be proper to mention the maxim which is pressed upon 
our consideration, that the Legislature must pass upon the 
proper objects as well as the proper extent of taxation, not 
only in the case of the State at large, but in the case also of 
the several municipal coi-porations. Those corporations cer- 
tainly have no inherent power of taxation, but take only so 
muchae the State shall see fit to allow, and under such restric- 
tions as the Legislature may think proper to impose. I shall 
concede also that they are not left to their option to exercise 
the power or to decline to exercise it; for as regard alike the 
general purposes of the State and those of a more loeal con- 
cern they are to tax as they are bidden and may be compelled to 
obey the legislative will. The power of coercion and control 
is nevertheless to be exercised in view of and in subordination 
to those maxims of local self-government which pervade our 
whole system, and which preclude arbitrary and unaccustomed 
impositions, however desirable, in the opinion of the Legisla- 
ture, the object to he attained may appear to be 

If the township of Salem can bo required to tax itself in aid 
of the Detroit and Howell Railroad Company, it must be 
etih&r first, on the ground of the incidental local benciit in the 
enhancement of values, or second,in consideration of the facil- 
ities which the road is to afford to the township for travel and 
business. The first ground is wholly inadmissible. The in- 
cidental benelit which any enterprise may bring to the public 
has never been recognized as sufficient of itself to bring the 
objeet ivithin the sphere of taxation. In the case of streets 
and similar public improvements, the benefits received by in- 
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dividuals have sometimes been accepted aa a proper basis on 
■wliich to apportion the burden ; but in all such eafies the 
power to tax is unquestionable, irrespeetiye of the benefits- 
The question on such cases has not been of tlie right to tax, 
but of the proper basis of apportionment where the right was 
conceded. 

The second ground ie more plausible. To state the case in 
the form of a contract, it would stand thus: The township is 
to give or loan to the railroad company five per centum of its 
assessed valuation. In consideration whereof the railroad 
company agree to construct and operate their road, and to 
hold themselves ready at all times to give to the people of the 
township the facilities of travel and trade iipon it, provided 
they will pay for such facilities the same rates which are to be 
charged to all other persons. In other words, the company 
agree, on being secvu-ed the sum mentioned, to take upon them- 
selves the business of common carriers within the limits of the 
township. 

If this oonsidei-ation is sufficient in the case of common car- 
riers, it must be sufficient also in the case of any other em- 
ployment. There is nothing in the business of carrying goods 
and passengers which gives the person who conducts it a claim 
upon the pnblic different in its nature from that of the manu- 
facturer or the merchant. Neither is it of the least impoi-t- 
ance in a legal point of view that the carrier is usually a cor- 
poration, while the other kinds of business named are more 
commonly carried on by single individuals oi' partnerships. 
These are accidental circumstances, which may or may not 
exist in any particular case. But if the Legislature should 
pass an act providing that the township of Salem should give 
or loan a certain percentage of its taxable property to any 
merchant who will undertake to erect a stoi-e within the town- 
ship, and hold himself ready at all times to sell goods therein 
to the people of the township on terms as favorable as those 
he would exact from others, he would be a bold man who 
should imdertake to defend such legislation on constitutional 
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principles. Yet the casu would possess all the elements of 
public interest which are to be found in the case before us ; 
the public convenience would be subserved, and there would 
be a like tendency to increase local values. The difference in 
the cases would be in degree, and not in kind ; and it would be 
easy to suggest enterprises as to which the comparison, even in 
degree, would not be to the advantage of the railroad. And 
when we have once determined that a mnnieipal government 
can tax its citizens to make a donation to a railroad company, 
because of the incidental benefits expected from its operations, 
we do not go a single step further when we hold that it may 
use the public funds to erect a cotton or woolen factory, or a 
building suited to the manufacture of tobacco, and present it, 
on grounds of public benefit, to any person who will occupy it. 
Such a case would not by any means be an extreme applica- 
tion of the principles contended for in the present proceeding. 
Newspapers are as much a public necessity as railroads. The 
city of Detroit contains several corporations which are carry- 
ing on the business of publishing such papers. Why should 
not the corporators, instead of famishing from their own 
means the capital necessary to start themselves iu business, 
have applied to the Legislature for an act authorizing the city 
to tax itself for that purpose ? It is as difficult to make a suc- 
cess of a great newspaper as of a great railroad ; the projectors 
do not more often make the business profitable to themselves ; 
there are consequently all the same arguments to be advanced 
in favor of gratuities in their aid which are advanced here. 
We can go back to stage coaches as easily as we can dispense 
with the daily paper, which gives us the current news. It may 
be that, if this class of public benefketors were to be pensioned 
at the public expense, it would prove difBcult for the Legisla- 
ture to deal with the subject with entire impartiality; the 
political majority might regard those papers as useful and de- 
serving of encouragement which inculcated their own political 
views ; but this would hardly be a question of law ; and if they 
saw fit to allow those townships and cities which were disposed 
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to do so, to vote aid to thu party organs, the unwilling minor- 
ity wlio did not believe in the benefits to be derived from such 
organs, would be silenced by the decision we should render in 
fevor of the present aid. The Legislature would have deter- 
mined that the purpose was "public;" the need, in order to 
put an establishment upon a successful footing, ■would gener- 
ally be very apparent and pressing ; the benefits expected 
would be great, especially to the majority party, and we are 
not permitted to doubt that the local pubhe, in very many 
cases, would sanction such legislation by voting the required 
aid. Newspapers are frequently started or aided by voluntary 
subscriptions when a concerted effort on the part of the sub- 
scribers would be very likely to Induce the local majority to 
shoulder the voluntary burden upon the public. 
. The larmer, the merchant, the manufacturer or the mechanic 
of the minority, who had been obliged when starting his 
own business to fui'nish his own capital, might think it unjust 
that he was now obliged to render compulsory aid in supplying 
the capital for the business of others, but the complaint would 
be unimportant if the majority could be induced to acquiesce, 
and with the peculiar facilities which the favored interest pos- 
sesses for the control of the public sentiment, we cannot doubt 
that it would be quite as successful a^ the " public good " would 
require in securing legislative action and fiivorable local votes. 
I have stated the case on behalf of the railroad as strongly 
as possible, for I have assumed that the road is certain to be 
constructed, and to be operated afterwards, though the act in 
question makes no very effectual provision to that end, and the 
railroad company demand the bonds without expecting to give 
any security that the township will ever receive the expected 
benefit from its expenditure. The opposition to this pro- 
ceeding may be based, for aught we know, upon a conviction 
that the enterprise cannot succeed, and that the money must 
consequently be wasted; but I prefer not to consider the case 
in any other light than that which is most favorable to the 
relator ; and I shall therefore assume that the Legislature have 
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established alt j s? ble it f, a U g nst lo a or disappoint- 
ment, ai d that tl ose eafeg ards ■woull jr ve effectual. And 
regarding tl e case n that I gl t t rest n > Tiew, upon fal- 
lacies wl 1 ir transi ire t nd j on loctr nes which, fol- 
lowed to their legitimate results, will leave us wholly at sea as 
regards the objects of taxation, and will justify a resort to that 
measure for almost any private purpose which can be suggested. 
It is said, however, that there is an overwhelming weight of 
authority in support of this species of legislation. This state- 
ment is very often made with great emphasis, but without a 
foundation proportioned to the energy with which it is repeated. 
There is, indeed, a considerable number of cases which, for di- 
verse and irreconcDable reasons, have supported local taxation 
for objects of general interest ; but many of these cases have 
not the least relevancy to the point here contested. Such cases, 
for instance, Bs Thomas vs. Leland, {2^ Wend,, 65), a,aA.Mernc& 
vs. Amherst, {12 Allen, 504), where local eommnnities, on 
the ground of special local benefit, have been allowed or com- 
pelled to tax themselves in aid of the public works or buildings 
owned by the State, are not at all analagous. Where the State 
itself is to receive the benefit of the taxation, in the increase of 
its public fund or the improvement of its public property, there 
can be no doubt of the pubUc character of the purpose. Such 
of the other judicial decisions as are best reasoned, rest plainly 
upon the doctrine that the State, having within itself unlim- 
ited authority to aid works of internal, improvement, may use 
its municipal bodies as its agencies for that pnrpose — a doc- 
trine which is precluded by express provision in the constitu- 
tion of this State, If we set aside these two classes of cases, 
very little real authority remains to support the doctrine eon- 
tended for. The right to vote municipal aid to railroads has 
been vigorously disputed from the beginning, and many emi- 
nent jurists have always denied it. 

I regard with the utmost respect the courts which have pre- 
ceded us in] considering this question, but we should be will- 
fully blind if we shut our eyes to the fact that there have 
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always been circumstances surrounding the consideration of 
this subject which have not bueii favorable to a complete aud 
unbiased expression of views. It ia easy to follow an apparent 
authority without stopping to question its soundness, when the 
popular desire ia in the same direction; aud upon this subject 
there are repeated decisions which do not, by any new reason- 
ing, or by any attempt to examine the subject on principle, 
add at all to the authority of those which preceded them. 
When cases follow in line for no better reason than because 
they have a case to follow, the authority is to be found in the 
first decision, and not by counting up the number in the line. 
The leading case upon the subject has been the Pennsylvania 
case of Sharpless vs. Mayor, etc. (31 Penn. St., 147), and we 
read the result in the language of the same court, in a 
subsequent case; "We know," say the court, "the his- 
tory of these municipal and county bonds; how the Legisla- 
ture, yielding to popular excitement about railroads, authorized 
their issue; how grand jurors and county commissioners and 
city officers were moulded to the purposes of speculators; 
how recklessly railroad officers abused the overwrought confi- 
dence of the public, and what burdens of debt and taxation 
have resulted to the people. A moneyed security was thrown 
npon the market by the paroxysm of the public mind." {Dior- 
mond vs. Lawrence county, 67 Penn. St., 353.) The learned 
judges were quite too sanguine wlien they declared that the 
like could never happen again ; but we are not concerned with 
their prophecy so much as we are with their manifest con- 
sciousness that these evils have come from a provision of the 
law. The best judgment of the legal profession, so fiir afl I 
have been able to judge, has always been against the lawful- 
ness of this species of railroad aid, and there has been a steady 
and persistent protest which no popular clamor could silence 
against the decisions which supported it. This protest has of 
late been growing stronger instead of fainter, and if the recent 
decisions alone are regarded, tlie authority is clearly with the 
protest. But whether this is so or not is not of controlling 
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authority liere. "We are embarrassed by no decisions in this 
State, and are at liberty, therefore, to consider this qneetion on 
principle ; and when the legal principle which should govern 
a case stands out in in bold relief, it is manifestly more in ac- 
cord with a proper discharge of judicial duty that we should 
rea«h to it with directness, than that we should shut our eyes 
to the principle and bhndly follow where others have blindly 
led. 

I have not deemed it important to consider any of the minor 
objections to this act, preferring as I do, to deal with the main 
and fundamental infirmity. The case before ns is tliat of a 
private corporation demanding a gratuity which has been voted 
to it in township meeting upon the assumption that its busi- 
ness operations and facilities will incidentally benefit the town- 
ship, I do not find that the meeting possessed any inherent 
authority to pass such a vot«, or that any such authority could 
have been conferred upon it. The Legislature could not con- 
fer upon the majority there convened a jurisdiction to measure 
for the minority the demands upon their gratitude or liberality. 
Individuals as such must make their own donations, and de- 
cide for themselves how far any proposed enterprise of other 
individuals can properly and justly, in view of tlie benefits 
they may receive therefrom, demand their aid and assistance. 

As, therefore, it appears that the first and most fundamental 
maxim of taxation is violated by the act in question, it be- 
comes superfiuoua to consider whether the act would also vio- 
late the maxim of apportionment, or be obnoxious in its applies^ 
tjon, because the burden, even if public, could not also be 
regarded as local and peculiar to this township. Equally 
superfluous is it to consider iu detail the several express pro- 
visions of the State constitution which the respondents sup- 
pose to be violated. If the authority exercised is not within 
the taxing power of the State, it is quite needless to discuss 
whether, if it were within it, there are not restrictions which 
prohibit its exercise. 

The mandamus applied for should, in my opinion, be denied, 
(Signed,) T. M. OOOLEY. 
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OPINION OF JUDGE CAMPBELL. 

The questions presented in this case are brouglit within 
somewhat narrow hounds, as its decision depends on very plain 
principles. It is admitted by every one that the validity of the 
action of the towns in voting aid and levying taxes depends 
entirely on the power of the State to compel such action 
wherever it can permit it, and that no power can he delegated 
to the towns in excess of what can be exercised without dele- 
gation by legislative compulsion. The inquiry is reduced to the 
simple question whether taxes can be imposed at the pleasure 
of the Legislature against the people of local municipalities, 
to furnish aid to railroad companies in carrying out their 
enterprises. 

It cannot he claimed that there is no limit to the power of 
taxation which can prevent the imposition of all taxes for all 
purposes which the Legislature may choose. There are pur- 
poses the illegahty of which would be so manifest that 
although not mentioned in any Constitution, no one could 
hesitate to say the burden was not validly imposed to further 
them. The purposes for which taxes are imposed must he 
public purposes, and however close some things may be to the 
dividing line, yet whenever any subject lies clearly on one side 
or the other, the courts must sustain or reject tlie tax accord- 
ingly, whether the purpose be laudable or not. 

It has been said to be too clear to need argument that it 
would be usurpation and not legislation to take the property 
of A and give it to B. It must be, on the same ground, 
equally illegal to tax A for the benefit of B ; for the amount of 
property taken against his will cannot make any difference in 
the principle, neither can it make the wrong any less that he 
has companions in misery. Taxation for private purposes is 
no more legal than robbery for private purposes. And where 
an enterprise is conducted by private persons for their own 
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private benefit, the public authorities having no control over 
the expenditure, and no share in the profits, it ia a private en- 
terprise and not a public one, whether large or small, and 
whether profitable or unprofitable. No enterprise can be 
properly regarded as a public enterprise in which the public 
has no voice. For the expenditure of }>nblic money the Con- 
stitution and laws provide public officers and put them under 
adequate control and security. The money of the jieople be- 
longs in the custody of the agents of the people. Govern- 
ments cannot delegate public ri'sponsibilities to private and 
irresponsible hands. 

Unless raBroad companies can be regarded as in some way 
representing the public, then they cannot stand before the law 
on any other footing than private citizens. So far as their 
business is concerned, they furnish on a large scale, and in a 
more perfect way, the same benefits which are extended to the 
population by other carriers, by land Or by water, and benefits 
quite similar in principle to those conferred by enterprising 
hotel-keepers, millers, and others who find it to tlieir profit to 
entertain all applicants impartially. They benefit the muni- 
cipal corporation or the 8tat« in their corporate capacities in 
no way whatever beyond paying their taxes, for which they are 
presumed in law to get a full equivalent. They benefit the 
neighborhood large or small, in the same way that all other 
business and enterprise aid it, by increasmg population and 
stimulating commerce and industry. They do on a large scale 
what every industrious settler does on a smaller scale, and they 
do it just as every private person is supposed to conduct hia 
affairs — primarily for his own benefit, and incidentally for any 
advantages that may follow or attend their private success to 
the benefit of others. There is nothing in the nature of their 
business which distinguishes them from any other persons, so 
as to make it in any legal sense a public undertaking. 

It is said, however, that by the exercise of the right of emi- 
nent domain, they are affected with a public character, and 
become invested with public functions. 
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If the exercise of tliis power is never valid except on behalf 
of some public agency, then it might follow that it could not 
be used on behalf of these companies. It is reasoning in the 
wrong direction to determine the character of the beneficiary 
ftom the fact of its use. Bnt it has been customary from time 
immemorial to allow lands to bo taken for turnpikes and canals 
in the hands of private corporations, because the land conld 
not otherwise, as a general thing, be obtained for the whole line. 
The fact that the work was one of general utility, and that no 
work of that description was possible without the exercise of 
this power, has created precedents which were readily applied to 
railroads. They were always founded on necessity, and were 
the extreme application of a power which, in a much smaller 
degree, has frequently compelled private owners of property 
to submit to some obligations whereby their neighborhood 
might be enabled the more securely and conveniently to use 
theirs. In some cities of England, by ancient custom, there 
were regulations concerning party walls, drains and the like, 
which rested on similar principles, and in some cases, modem 
legislation has followed the same road. The courts, when rail- 
roads were first invented, recognizing the necessity, and en- 
deavoring to find some plausible basis for it, carelessly said that 
the railroads must be regarded as agents of the State, and in 
this apparently simple way solved the difficulty. But it was a 
mere figure of speech, and made them no more State agents 
than the decision that many things are lawful because devised 
by the government as necessary to carry out some governmen- 
tal power, makes every one who avails himself of the privileges 
of the law a government agent. 8uch a theory would make 
agents of pre-emptioners, and national bankers, and ocean cap- 
tains, all of whom receive certain powers and privileges in or- 
der to further the policy of the United States, and some of 
whom have duties to perform as the conditions of their privi- 
leges, just as every citizen, in a smaller way, has certain duties 
laid upon him as a consideration for his legal rights. It 
might be difficult to trace out to any distinct and entirelv sat- 
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isfaetory origin, in the theoretical systam of liuman govern- 
ment, the propriety of allowing railroads to resort to compul- 
sory means to obtain land for their tracks. But wo perceive 
its necessity, and it hae been provided by our constitution, un- 
der which we hold our tenures, that railroads may be organ- 
ized. We are not required, therefore, to trouble ourselves in 
accounting for what we must accept as the law of the land; 
and we certainly are not reqnired to explain an anomaly by 
resorting to a manifest fiction, which wonld lead to the most 
dangerous results. 

When land is talten for railroad purposes, it costs the State 
nothing, and the owner is supposed to obtain its valne from the 
company. The taxable community, therefore, can never be in- 
jured or burdened by the process. The persons engaged in the 
enterprise pay themselves for their own property and privileges, 
and if the burden falls heavily on any one else, it is on the pri- 
yate citizen aa land-owner and not as tax-payer. When the 
company, therefore, has completed its road, the public has lost 
nothing, and has incurred no responsibilities. Thenceforward 
the private corporation elects its own officers, appoints its own 
agents, makes its own regulations, subject to the law, collects 
its own revenues, and if the wort pays, divides the profits 
among ite stockholders. The public who travel are not a fixed 
or resident public, and must not be confounded with the polit- 
ical public representfid by the authorities and controlling the 
taxation. The tax-paying community has no voice or interfer- 
ence in the management of the road so long as the law is obey- 
ed, any more than in any other private business. It is under- 
taken for private profit, and is in private and not public 
hands. The company and its officers are agents of no one but 
the stockholders, and such legal obligations and privileges as 
they possess are attached to their business as corresponding 
rights and duties attach under the law, and according to their 
nature, to all kinds of private callings. 

Taxation in their behalf is as essentially taxation for private 
purposes as it would be for any person or business whatever. 
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If the Legiakture can raise money by taxation to be spent by 
them for their great enterprise, it can do the same thing to en- 
able any priyate citizen to become a producer of values for hie 
own emolument. All industry helps general prosperity. No 
line can be found which can, in law, make one business more 
pnblic than another. The power to resort to taxation to set 
men up in any business is a power that is foreign to the pur- 
poses of government. It is not legislative power, but unlim- 
ited sovereign will, that can compel one private citizen to fur- 
nish means to another. Taxation is only lawful to enable the 
government to fulfill i\& public duties, and to pay such ex- 
penses as are incident to public business. There is necessaiily 
a considerable discretion to determine what means may be de- 
sirable to enable the government to do its work creditably, bat 
a power to tax one citizen for the private emolument of an- 
other, upon any theory of mere incidental advantage to the 
general prosperity of large or small communities, can only rest 
on a foundation of absolute and irresponsible power to make 
fevored classes and citizens, and make the whole body of tax- 
payers tributary to them. No such power can be tolerated in 
a republic, and no hint of such a power is to be found in our 
constitution. As far as it speaks at all on the subject it pro- 
hibits State aid to private persons or enterprises, and if there 
is no specific prohibition of taxation for private purposes, it 
was on the same principle which left out prohibitions against 
giving private property away to private persons. That is to 
say the principle which renders it unnecessary to forbid powers 
which could not exist without clear and express grant. 

Por these reasons, and for those more fully expressed by my 
brother Cooley, I think no mandamus sliould issue. 

(Signed,) J. y. CAMPBELL. 
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OPINION OF JUDGE OHBISTIANCY. 

The magnitude of the interests involved in this case has 
made me cautious iu reaching a conclnsion ; and though the 
case was fully and ably argued on both sides at an early 
period in the term, and I was strongly inclined to the opinion 
that the act in question "was unconstitutional, I still had some 
doubts ; and, witli my views upon such qneetions, to doubt 
would be to uphold the law. I was desirous of hearing further 
arguments, and the case has been reargued with such ability, 
thoroughness and research as is seldom equaled; and withont 
expressing any opinion upon other questions discussed, my 
doubts upon the main question in the case have been resolved, 

I concur fully in the opinion of my brother Cooley. And I 
concur also in that of the Chief Justice, so far as it relates to 
the power of the State, or any of its municipalities, to levy 
taxes for, such merely incidental benefits as result from the 
building and operation of a railroad, or the prosecution of a 
private enterprise. 

I am entirely satisfied such merely incidental public benefits 
cannot be made the basis of the right to raise taxes from the 
people to be paid or loaned to a railroad corporation or other 
private parties for their own use and without securing to the 
general or local piiblic any greater interest in, benefit from, or 
control over the work or enterprise, than would have accrued 
from it had the same been completed or carried on by the pro- 
prietors without such public aid. 

My reasons for this conclusion have been so fully and ably 
presented by my brother Cooley as to render it unnecessary for 
me to repeat them, and I will add but a single consideration, 
which I tbiuli: of some importance, and upon which he has not 
touched. 

The theory upon which this and other aet^ granting aid to 
railroad corporations have been passed, and upon which they 
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are sought to be maintained, is this : that in this way railroad 
accommodations may be secured ia localities where but for 
such aid the roads would not be constructed at all, or until a 
later period ; that experience has demonstrated that railroads 
expedite the settlement and improvement of the country 
through which they run, adding largely to the value of real 
estate and promoting the prosperity of nearly all branches of 
business ; that the aggregate of these incidental benefits, if esti- 
mated in money, would sometimes equal if not exceed the ben- 
efits which the company or its stockholders derive from the 
work when in successful operation ; in other words, that the 
stockholders reap but a part of tlie profit and advantage arising 
from the expenditure of their capital in the construction and 
operation of the road, while the pubhc or people along and 
near the line receive the balance. It is therefore supposed to 
be but reasonable and equitable that the latter should con- 
tribute a part of the expense of the work from which they 
derive such incidental benefits. 

This theory at the first view seoms plausible and- just. A 
little reflection, however, and a recurrence to the fundamental 
principles upon which corporations are created by the State, 
will readily demonstrate that this theory is unsound upon any 
legal principle,— a mere legal fallacy, and no more just than 
sound. These incidental benefits which railroad corporations 
thus confer by the construction and operation of their roads, are 
the only consideration or compensation which they pay, or 
which the public receive for the large powers and exclusive 
privileges which the State has bestowed upon the corporators 
beyond those enjoyed by tlie citizens of the Stat« generally, 
including the exercise of the sovereign power of eminent 
domain, and which, but for those incidental benefits, would be 
wholly unjustifiable and highly injurious to the people of the 
State. No one can fail, upon a little reflection, to see that 
these incidental benefits constitute the sole inducement and 
only possible justification to the government for the grant of 
such important and exclusive privileges. 
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This is the fundamental legal idea upon which alone eoi'po- 
rations are or can be created at all. 

The corporation, therefore, lq the reception and enjoyment 
of these large powers and privileges, must, upon all legal and 
conetitutional principles, be considered as having received a 
full equivalent and compensation for those same incidental 
benefits which are now again urged as the basis of new and 
further compensation, as the foundation for the imposition of 
direct taxes for the increase of their funds, when tliey could 
never have had an existence as corporations but for the virtual 
promise and reasonable espectation that such benefits were to 
be enjoyed by the people without further compensation. 

Such is one of the absurdities into which courts would be 
led by elevating a mere incident into the place of its principal ; 
a course of reasoning which, if applied to the constitution, 
would furnish a ready method for avoiding any constitutional 
restriction. 

(Signed) I. P. CHRISTIANCY. 



DISSENTING OPINION OF JUDGE GRAVES. 

As I cannot concur in holding tlie statute in question in 
this case unconstitutional, I proceed to state some of the 
reasons which compel my dissent. But before coming to the 
main subject to be considered, it seems expedient to make some 
observations respecting the position of the court upon ques- 
tions of this character, and also to relieve the case as far as 
practicable from all irrelevant matter. 

A statute of the State is upon trial, and it is not an isolated 
act which, in the haste and flurry of legislation has escaped 
scrutiny, but it belongs to a series of measures alike in prin- 
ciple and design, which have engaged the dehberate attention 
of several Legislatures, and been debated for years in the press 
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and before tlie people. The act before us neither owes place 
upon the statute books to accident, inadyertance, or ehieane. 
It is not the product of party machinery, or the fruit of petu- 
lant or hateful authority. Whatever its infirmities, it involves 
a principle which the people, by their representatives, have 
deliberately declared after ample discussion. So long as the 
measure was before the Legislature it challenged debate upon 
all tlie grounds of constitutionality, wisdom, and expediency, 
and it was the duty of the Legislature before adopting the 
measure to be satisfied of its -wisdom and justice as well as its 
constitutionality. In this tribunal the door is closed to aU 
debate except upon the single question of constitutional va- 
lidity. As judges, we have no ears to hear nor minds to con- 
sider any argument which does not bear upon this legal point. 
We have no right to be influenced by any appeal, however 
forcible, based upon apprehensions, however reasonable, that 
momentous evils will be caused by the act if declared valid, or 
wiU follow its annulment if pronounced invalid. Keither can 
we listen to any argument drawn from the liability of the 
Legislature to abuse the power of taxation. The question is 
upon the existence of the power as applied to the particular 
subject, and not upon the degree to which it would be possible 
to carry it All power is subject to abuse, and if this circum- 
stance is to be taken as an argument against its existence, we 
are irresistibly driven to results fata! to the existence of all 
government. The same argument can be employed to beat 
down all original as well as delegated authority. All human 
agencies are fallible, and the wisdom of man has never been 
able, and never wiU be able, to devise a system of government 
incapable of abuse. Every department may exceed its authority 
or pervert its power. 

The judiciary has no pre-eminent claim to infallibility, and 
so long as judges are but men they must continue to be sub- 
ject to all the infirmities which waylay and beset the rest of 
mankind. "We can find no sanctuary iu any Utopian theory 
from the ills and imperfections of human agency. According 
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to the arrangement of onr system, the priocipal safeguard 
against marked delinquencies must be found in tlie knowledge 
and rectitnde of the people and in ofiicial accountability. In 
this respect the checks and correctives are quite as efficient in 
case of the Legislature as in that of the judiciary. 

It is, of course, admitted on all hands that no branch of the 
government has the right to abdicate its duty or arrogate to 
itself any fiitietions committed to another, or to exercise any 
authority which has been withheld or denied. The Legislature 
must make the law, the courts must construe and apply it, 
and the Executive enfore it And when the constitutionality 
of an act is questioned, the case must be so decided by the 
courts as to recognize the supremacy of the Constitution. Bat 
there are some rules which govern in the investigation of con- 
stitutional questions which are too important to be overlooked. 
Thia matter is well explained by the majority of the court in 
Sears vs. CottreU, 5 Mich., 351. The question then was 
whether the act was constitutional which allowed the goods of 
a stranger in the possession of a dohnquent tax-payer to be 
levied on for the tax. And the following passage, which re- 
ceived the assent of my brother Christianey and Chief Justice 
Martin, is found in the opinion of Judge Manning : " If it 
be said the law is unnecessarily severe, and may sometimes do 
injustice without fault in the sufferer under it, our reply is: 
These are considerations that may very properly be addressed 
to the Legislature, but not to the judiciary; they go to the 
expediency of the law, and not to its eonstitutionahty. When 
courts of justice, by reason of such objections, however well 
founded, seek for some hidden or abstruse meaning in one or 
more clauses of the Constitution to annul a law, they encroach 
on the power of the Legislature, and make the Constitution, 
instead of construing it. They declare what the Constitution 
should be — not what it is. The tendency of courts of the 
present day, we think, is too much iu that direction. Hence, 
to some extent, the great number of constitutional questions 
that are constantly being brought before the courts for adjudi- 
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cation. The time was, and the period not very far distant, 
■when courts were reluctant to declare a statute void, and did 
not feel warranted in doing it unless tliey could lay their 
finger on the particular clause that was violated, and the con- 
flict between the statute and Constitution ims obvious. The 
judiciary is not above the laws and Constitution. Its province 
is to declare vrhat the Constitution and laws are ; giving a pre- 
eminence to the former, and declaring the latter void only 
■when repugnant to it. And while jwrforming this duty, it 
should he recollected that its povrers are as clearly limited by 
the Constitution and laws, as those of the executive and legis- 
lative departments of the government. When they exceed 
their powers, their acts may be declared void by the courts ; 
but there is no power given to any department of the govern- 
ment to annul the acts of the judiciary, when it exceeds its 
powers; for which reason, if no other, it should always be 
careful to keep clearly within them." 

In the same case, my brother Christiancy, after stating that 
the question was one of legislative power, and not of expe- 
diency, proceeded to contrast the principle upon which the 
Federal and State governments were founded, in so far as ma- 
terial to exhibit the different courses to be pursued in investi- 
gating their po'wers, and held, as all the courts in the Fnited 
States have held and now hold, that in respect to questions of 
constitutional authority under the former the inquiry is, has 
the power in question been granted ? and under the lailer. has 
it been prohibited 9 Having made this entirely clear, he came 
to the conclusion that an act of the State Legislature not pro- 
hibited by the express words of the Constitution, or by neces- 
sary implication, could not be declared void as a violation of 
that instrument. He then stated the following proposition : 
" No rule of construction is better settled in this country, both 
upon principle and authority, than that the acts of a State Leg- 
islature are to ie presumed constitutional until the contrary is 
shown ; and it is only when they manifestly infringe some pro- 
vision of the Constitution that they can be declared void for 



i-,V^OOt^lC 



Opinion of Jtid§e Graves. 37 

that reason. In case of doubt, every possible presumption not 
clearly inconsistent with the language and the subsequent 
matter, is to be made in faror of the constitutionality of the 
acL" NumeroTis authorities are cited in support of this propo- 
sition, and many others could easily be added. The doctrine 
there stated is maintained by an overwhelming weight of au- 
thority in this country, and it has liitherto been considered as 
the law in this State. I do not understand that my brethren 
mean to depart from it. 

But there is another passage in this opinion which I cannot 
forbear citing in this connection. It also bears upon the de- 
gree of OTidence of unconstitutionality which a court should 
require before adjudging an a«t void on constitutional grounds. 
It is as follows : " No one who has alleged the unconstitution- 
aJitj of this law has been willing to trust it to any one provi- 
sion of the Constitution alone, but it is contended that, if not 
forbidden by one, it must be by another. This attempt to base 
its unconstitutionality upon several distinct and separate pro- 
visions of the Constitution in effect concedes its constitution- 
aJity, as it necessarily implies a reasonable doubt whether it falls 
within any of the several prohibitions of the Constitution. To 
doubt which provision of that instrument is violated by it, is 
to doubt whether it is a violation of any, and if the case be not 
clear from a reasonable doubt, then within the principles of all 
the authorities the law must be sustained." 

These views were reaffirmed by my brother Christiancy, in 
Twitchell vs. Blodgett, 13 Mich,, 127, and in this last caee my 
brother Cooley declared that where a repugnancy is claimed to 
exist between an act of the Legislature and the Constitution, 
the courts must examine and construe the provisions of each 
in the light of the other. "And they must sustain the law if 
they have reasonable doubts of the conflict, even though the 
doubts spring from a construction of the Constitution itself." 
This language of Judge Manning and of my brethren Chris- 
tiancy and Cooley expresses with force and clearness the idea 
almost universally entertained by jurists in this country respect- 
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ing the degree of evidence rec[uired to show an act unconstitu- 
tional, and there is no occasion for citing cases in tliis and 
other States in its supporfc. 

The inquiry respects the validity of an act of a co-ordinate 
department of the government ; an act framed and passed hy 
legislators and approved hy a chief magistrate, sworn to obey 
the Constitution, and presumed to know and to regard their du- 
ties. In favor of thevahdity of an aet so made every reasonable 
presumption is due, and no court has the right to convict it of 
illegality, except upon evidence so clear and solid as to remove 
all reasonable doubt of its invalidity. My brethren are of 
opinion that the act allowing the township o^ Salem to aid in 
hmlding the Detroit & Howell Road is palpably imconstitu- 
tional ; that its invalidity is so clear and manifest that no room 
for doubt on the subject remains. The fatal objection in, their 
minds is that it attempts to authorize a tax on the people of the 
township for a mere private purpose, and they first assume 
that this railroad corporation is a private one, and then argue 
that the power to aid it by municipal taxation is denied. In 
debating this question they are compelled to prove that the ex- 
ercise of the power of eminent domain in favor of the corpo- 
ration does not admit any public quality in the coi'poration, or 
any relation between the corporation and the public which 
could, as a question of constitutional power, justify the exer- 
cise of the power of taxation to help build the road, and to 
maintain this position an elaborate effort is made to prove the 
absurdity or incongruity of a. contrary doctrine, hy putting a 
great number of extreme cases and cases assumed to be analo- 
gous. These supposed analogies are relied on with great confi- 
dence, and tliey furnish the principal argument, if not the only 
one, for the result which my brethren have reached. They de- 
serve to be carefully noticed, in order to ascertain whether they 
are so constituted as to mate them answer the end they are 
supposed to establish. Now, in all the instances presented, in 
which it may be conceded that no tax could be levied to aid 



doyGoot^le 



opinion of Jud^e Graves. 39 

the enterprise or business, however beneficial to the pubhc and 
however similar in character and incidents to the character 
and business of railroads, there is one fatal difficulty in the 
paralleL In none of the examplea relied on has the enterprise 
or business been stamped by authority of the State with the 
public quality or character accorded to railroad corporations 
in this commonwealth. 

Whatever direct or indirect advantages accrue to the pnbhc 
from any of the enterprises cited, to whatever extent any of them 
may at any time have been subject to local or State regulations, 
they have never been invested with tliat public character which 
in this State has been impressed on and accorded to railroad cor- 
porations, and whether upon principle they were entitled to 
the same consideration and the same recognition is of no con- 
sequence in this discussion, because we are not inquiring about 
what ought to have beenj but about what is. We are not con- 
cerned to inquire whether the Legislature and the courts have 
been consistent in giving to railroad corporations a standing in 
their relations to the public which has not been given to other 
corporations or enterprises resting on the same foundation and 
animated by the same principle. The point is whether the 
State has not by its legislation and its courts given these cor- 
porations a status in their relations to the public not possessed 
by the other bodies referred to. 

We are often compelled to adopt this course, and however 
unreasonable to us may appear the numberless discriminations 
which abound everywhere and have no support ki principle, 
we are driven to accept the fact, and are not permitted to 
argue that because a peculiar quality or privilege has not been 
bestowed upon some of a class of enterprises, alike in merit 
and in principle, it has therefore been denied to all. However 
closely, in many things, the business of hack companies, dray- 
ing companies, printing companies, and the like may compare 
with the business of railroad corporations, and whatever the 
similitude between these companies, the argument is not ad- 
vanced unless it appears that the comparison holds good in 
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the particular qualitj- or attribute upon which the controversy 
turns. A printing corporation is private. It operates bene- 
ficially for the pubhc, and in these respects it agrees with the 
railroad corporation. But until it is proved that the two cor- 
porations are alike private in all their relatione and attributes 
— until it appears that they are elementally the same in refer- 
ence to that quality which in this State is said to determine 
the right to aid by taxation — no admission of the invalidity of 
a tax to aid the printing company can be urged against the 
existence of the power to rai=e money by tax to help build the 
railroad. 

The exposition of my brethren, it appears to me, has not 
succeeded in showing that printing companies, liack com- 
panies, and the like, stand in the same footing in their relation 
to the pubhc with railroad corporations; nor has it satisfac- 
torily shown upon what grounds a railroad corporation is to 
be considered public in this State in respect to the exercise of 
the power of eminent domain, and private in respect to the 
exercise of the power of taxation. 

Nobody, I believe, has ever supposed that printing companies 
and other similar bodies were so related to the public as to 
justify the exercise of eminent domain in their favor. Cer- 
tainly no such doctrine has ever been advanced in this State, 
and I suppose neither of my brethren would countenance it for 
a moment. From the time, however, of our territorial exist- 
ence to the present hour, whatever our organic law, our legis- 
latures and our courts have always considei'ed that the power 
of eminent domain could be lawfully exercised in fevor of rail- 
road companies, and my brethren fully concede that the 
power may be so employed. There are difficulties in the 
opinion and views of my brethren on this subject which, I 
think, have not been sunnounted. 

If from the analogy between the relations and duties to the 
public of railroad corporations, and the relations and duties to 
the public of printing, hack and dray companies, and the fact 
that no tax can be levied to aid or foster the latter, we ought to 
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infer that no tax can be levied to aid in constructing the roads 
of the former, we may with eqiial propriety contend either that 
the right of eminent domain may be exercised in favor of the 
printing, hack and dray companies, contrary to all opinion, or 
that it cannot be exercised in favor of railroad corporations, 
which would be equally opposed to all opinion ; and this would 
follow because the argument actually rests upon the theory 
that perfect equality exists between all these bodies in respect 
to the right to exercise any constitutional power in their favor, 
when the exercise of such right depends on their relations and 
duties to the public. 

All reasoning, therefore, against the power to aid the con- 
struction of a railroad by taxation based upon the analogy 
between railroad corporations and other companies not entitled, 
will be likely to carry us to a result as to the employment of 
the power of eminent domain, which aU confess to be untenable. 
In the observations which have been made, some topics have 
l>een alluded to which require more particular notice. I do 
not contest the proposition that a tax must be imposed for 
a public and not a mere private use, and I admit that a cor- 
poration may be private in one sense and with reference to 
one power of government, while it is public in another sense 
and with reference to another power of government. My 
brethren concede that the relations of a railroad corporation 
to the public are such as to justify the exercise of the power 
of eminent domain in their favor, and this admission carries 
with it the further concession that such corporations arc 
public to that extent, and in that sense and relation which 
will warrant the employment of that power in their favor 
under our Constitution. But having made this broad admis- 
sion, they deny that these corporations are public to that ex- 
tent, and in that sense and relation which will allow local or 
general taxation to aid iu constructing their roads. 

The admission, however, is conclusive that railroad corpora- 
tions are not wholly private in the strict technical sense, nor 
even in that sense in which printing companies, hack and dray 
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companies and the like are private. My brctliren must, there- 
fore, be understood as maintaining tliat railroad corporations 
hold a middle or anomalous position and possess a mixed or 
double character, and thoy are therefore required to show that 
in this State the kind of public character which will aliow the 
exercise of the power of eminent domain is distinct and 
different from that which will allow the power of taxation to 
be exercised in the manner contemplated by the railroad aid 
acta, and that the railroad corporations possess that kind which 
will Justify the exercise of the former and is wanting in that 
which will allow the employment of the latter. They are 
obliged to contend that the public quality of railroad corpo- 
rations in this State, to which the exercise of the power of 
eminent domain is referable, is by the law of this State a 
public quality to which the exercise of the power of taxation 
as proposed cannot be referred. This has been attempted, but 
with respect I am compelled to say that the reasoning resorted 
to has failed to satisfy my mind. Unless some solid ground can 
be discovered on which to rest the distinction we mnst con- 
clude either that all our legislation and all our judgments in 
favor of allowing the power of eminent domain to be exercised 
in favor of railroad corporations have been illegal, and that 
the admission of my brethren in favor of the validity of such 
legislation and such adjudication is founded in error, or that 
the character accorded to these bodies as a basis for allowing 
the employment of the power of eminent domain is a charac- 
ter which will equally warrant the exercise of the power of 
taxation to aid in building the roads. 

The exercise of the power of eminent domain is limited and 
restrained by our constitution. Under it the property of.no 
one can be taken, except Sot public use, and it is admitted to 
be settled law that the «sefor a railroad corporation is & public 
one according to the constitution. The Legislature and the 
courts have made no such distinction in fiivor of printing com- 
panies and the like. No court has decided that private property 
could betaken for their use, or that the taking of it for their use 
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could by any possibility be justified aa a taking for public use 
witliin tlie meaning of the constitution. As already stated, tlie 
Legislature and the courts have declared that the use of property 
for railroads is a public one, and that private property may be 
taken therefor, and in bo doing they have, with the acquiescence 
of all the departments of the government and of the whole peo- 
ple, wrought into the very stamina of railroad corporations a 
quality of a public nature not possessed by any other class 
of corporations called private, and this doctrine, although not 
unassailable or irreversible like a constitutional provision, is as 
much a part of the law of the State, while it continues, as a 
section of the constitution itself. 

The State not only recognizes these corporations as qualified 
to bo aided by the power of eminent domain, but actually gives 
the aid and provides the ofiieial instmments deemed appro- 
priate to work out the result. The companies are not merely 
incorporated aud regulated; the State assista in getting the 
ground for the road ; it provides that the machinery of the 
courts may be used therefor and casts some portion of the ex- 
pense in many, if not in most cases, on the tax-payer. This 
is done, and confirmed as a proceeding under the constitution. 
A court of justice can as well justify the exercise of the power 
of taxation as the exercise of the power of eminent domain 
upon grounds of extra eonstitational necessity. But the fact 
is, that the exercise of neither can be so justified. Both 
powers spring from political organization and rest upon the 
fundamental law of such organizations. We cannot conceive 
of the existence of either power independently of the organic 
arrangement which constitutes the corporate entity known as 
the Territory or State. My brethren do not propose to recede. 
They agree to stand upon the ground that it is settled, and 
wisely settled, that the power of eminent domain may be ex- 
ercised in favor of railroad corporations under a constitutional 
inhibition to take private property for any other than the public 
use. But has it not been long practically settled in this State, 
that unda- our laws the exercise of the power of eminent 
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domain in favor of railroad corporations can be justified only 
upon the ascription to them of the same public character or 
quality, or the same relation to the public which my brethren 
hold to be necessary to justify the exercise of the taxing power 
to aid in the building of the roads, and which for this latter 
purpose are said to be wanting ? 

In the ease of The People vs. The Mayor of BrooJclyn, 4 Corn- 
stock, 419, Judge Buggies, when considering the distinction 
between the taking of property under the power of eminent 
domain and under the taxing power, said : "Private property 
may be constitutionally taken for pulUc use in two modes; that 
is to say, by taxation and by right of eminent domain. These 
are rights which the people collectively retain over the prop- 
erty of individuals to resume such portions as may be necessary 
for public use. The right of taxation and the right of emi- 
nent domain rest substantially on the same foundation." After 
having thus declared that both powers have substantially the 
same basis, and that under each the taking is for public use, 
he pointed out the vital and material distinction between them 
in these words: "Taxation exacts money or services from indi- 
viduals as, and for their respective shares of contribution to 
any public burthen. Private property taken for public use by 
right of eminent domain is taken, not as the owner's share of 
contribution to a public burthen, but as so much beyond his 
share." 

This view has received the approb ation of this court, both 
under its present and former organization, and the language 
quoted has been often cited and approved. It received the ap- 
proval of a majority of tliis court in Sears vs. Cottrell, 6 Mich., 
251, and was quoted and expressly approved by my brother 
Campbell, in his dissenting opinion in that case, and the dif- 
ference between the two powers as here defined was again refer- 
red to by my brother Campbell with approval in the Wood- 
iridge case, 8 Mieh., STi-SQl, and also by my brother Chris- 
tianey in the same case at page 304. 
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It is true that neither Judge ETij,gle& m thi, PtopU 1 1 The 
Mayor of Broohlyn, nor my hrethren in the other cases 'were 
contrasting the two po^ ors for any purpose like the present 
But it ia evident that Judge Ruggles intended to mark 
the substantial difference and the only substintial dif 
ferenee between these power« and it appiars efiually plain 
to me that my hrethren m adiptmg the view of Judge 
Euggles, accepted it as marking the sole fundamental distinc 
tion between them. An Lxaminition of the difftient opinions 
will, I conceive, make tjhis quite clear. It will be noticed that 
no hint is given that the power of eminent domain bears any 
relation to the poHee power, or that under a Constitution for- 
bidding its exercise except to take property for puhlic use, its 
employment to take property for & private use, or for thejfri- 
vate use of a private corporation, could be justified on the plea 
of necessity. Nor is it suggested that the private use of a pri- 
vate corporation wliich could not be aided by taxation, could be 
so essential to the public interests, local or general, as to create a 
lawful necessity. But it was declared that the two powers rested 
substantially ou the same foundation, and that under each the 
taking must be for public use, while the distinction defined as 
the only material one had no relation to any difference between 
one kind of public use and another. There is no intimation 
that the subject, which as a public one, could call into exercise 
the power of eminent domain would relapse into a private one 
when the power of taxation should be invoked. And I am 
unable to discover any solid ground for admitting the right to 
take the property of the citizen against his consent, to make 
the road-bed of a railway corporation because the use is public, 
and at the same time, for denying to a township, under a statute, 
the right to tax its citizens to help build the road on the ground 
that the tax would be raised for a private object. The taking 
by eminent domain positively and conclusively impUes that the 
property so taken is for public use, and when it is remembered 
that the exercise of this power in favor of railroad corporations 
was originally resisted upon the same ground upon which my 
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brethren base their objection to municipal aid by t 
namely : that the corporations were private, and the property 
sought to be taken for a priyate and not for a pnblic use, 
the admission of the right to exercise the power of eminent do- 
main in their favor presses with gi-eat force against the position 
now assumed, and when it is considered that such exercise of 
the power has been yindieated and established by conceding to 
railroad corporations the very quality in question, it appears to 
me tliat the theory of my brethren becomes more than qnes- 
tionable. 

In 8wanvs. Williams, 3 Mich., 437, decided more than eight- 
een years ago, our predecessors had occasion to consider whether 
the Territorial Legislature had authority to authorize the 
appropriation of property for the use of the Pontiac Eailroad 
Company. It was contended in that ease that certain lands 
taken in the usual way for the company were not taken for 
public use, because as was argued, they were taken for the pri- 
vate profit and advantage of the company, without any provi- 
sion in tlie charter to secure any right in the public to use the 
road or to require it to be used for pubhc benefit. 

The opinion of the court, deUvered by Chief Justice Martin, 
appears to have been unanimous ; and as the right to take the 
lands under the power of eminent domain was maintained 
upon the ground of the peculiar relation which railroad com- 
panies bear to the public, I shall quote the most material part 
of the opinion bearing on that point. The court say : " The 
object of strictly private corporations is to aggregate the capi- 
tal, the talent^j and the skill of individuals, to foster industry 
and eucour^e the arts. Private advantage is the ultimate as 
well as the immediate object of their creation, and such as re- 
sults to the public is incidental, growing out of the general 
benefits acquired by the application of combined capital, skill, 
and talent to the pursuits of commerce and of trade and the 
necessities and conveniences of the community. Bnt the object 
and origin of that class of coi-porations represented by the de- 
fendants in this case, and which might with far more propriety 5e 
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styled public than private corporations, are of an altogether dif- 
ferent nature and character. Their very existence is hased upon 
the delegation to them of the sovereign power to take private 
property for public use, and upon the continued exercise of that 
power in the use of the property for the purposes for which it 
■was condemned. They are the means employed to carry into 
execution a given power. That private property can be taken 
by the government from one and bestowed upon another for 
private use will not for a moment be contended, and these cor- 
porations can only be sustained upon the assumption that the 
powers delegated are to a public agent to work out a pubUe 
use. To say, as has been too often carelessly said, that the acts 
done by these corporations are done with a view to their own 
interests from which an incidental benefit springs to the pubUc, 
is to admit their private character and the private use of the 
property condemned to their use. But it is obvious that the 
object which determines the character of a corporation is that 
designed by the Legislature rather than that sought by the 
company. If that object be primarily the private interest of 
its members, although an incidental benefit may accrue to the 
government therefrom, then the corporation is private ; but if 
that object be the public interest, to be secured by the exercise 
of powers delegated for that purpose, which would otherwise 
repose in the State, then, although private interest mag be 
incidentally promoted, the corporation is in its nature public. 
It is essentially the trustee of the government for the promotion 
of the objects desired— a mere agent, to which authority is 
delegated to work out the public interest through the means 
provided by government for that purpose, and broadly dis- 
tinguishable from one created for the attainment of no public 
end, and from which no benefit accrues to the community 
except such as results incidentally, and not necessarily from its 
operation. In the creation of this class of corporations, public 
duties and public interests are involved, and the discharge of 
those duties and the attainment of those interests are the 
primary objects to be worked out through the powers delega^ 
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ted to . them. To secure those the right of pre-eminent 
sovereignty is exorcised by the condemnation of lands to their 
use, a right which can never be exercised for private purposes. 

" How, then, can they i& regarded as private associations, 
from the acts of which an incidental benefit only springs to 
the public ? It argues nothing that compensation is required 
to be made for property taken before it can be used, for this is 
made by the constitution a condition to the exercise of this 
right by the government itself, and the delegation of the power 
necessarily carries the incident with it. Nor can it be said 
that the property, when taken, is not used by the piiblic, but 
by the corporators, for their own profit and advantage. It ia 
unquestionably true that these enterprises may be, and prob- 
ably always are undertaken with a view to private emolument 
on the part of the corporators ; but it is none the less true 
that the object of the government in creating them is public 
utility, and that private benefit, instead of being the occasion 
of the grant, is but the reward springing from the service. 

" If this be not the con-ect view, then we confess we are un- 
able to find any authority in the government to accomplish any 
work of public utility through any private medium or by dele- 
gated authority. 

"Yet all past history tells us that governments have more 
frequently effected these purposes through the aid of com- 
panies and corporations than by their inamediate agents, and 
all experience tells us that this is the most wise and economi- 
cal method of securing these improvements. The grant to 
the corporation is in no essential particular difierent from the 
employment of commissioners or agente. The difference is in 
degree rather than in principle, in compensation rather thaji 
in power. Tho fact that the company receives the toll or com- 
pensation for the transportation of persons and property over 
the road is conceived to be a reason, and in fact the prominent 
reason, why these associations should be considered as private 
coi'porations ; but the purpose designed by the government in 
tho construction of these roads is the use of the public, the 
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expeditious commniiicatioii and transit fi'om point to point, 
and. not reyenue. 

" It 'wonld not be contended for a moment that private prop- 
(?rty would be taken to be used for tlie latter purpose. The 
appropriation of the tolls, therefore, can he regarded only as 
compensation, and affords no basis upon which to construct an 
argument respecting the character of the company, or the val- 
idity of the ehai-ter. It is true, also, that the mode of convey- 
ance and of travel is different npon this road from that upon 
tnmpikes and common highways, but this difference springs 
from the chaiiicter and construction of the road, and the 
veliicle employed, and not in the use designed. The one is 
ecpially iniiended, however, to open good and easy communica- 
tion with the other ; and so fiir as travel and the transporta- 
tion of proi^erty is concerned, the public have the same rights 
in the one ease as in the other, with this difference, that the 
means employed are varied witli the mode of travel. The 
fact that npon railroads indi^'iduals do not travel or transport 
property in theii- own vehicles fmnishea no argument in this 
jiarticular, from the fact that the nature of the road, as well 
as the personal safety of individuals, rendere it impossible that 
they should do so. If the right existed, it would not be exer- 
cised. Public security requires tliat the mode of travel and 
the means employed should be hmited withhi and subject to 
the control of the company, and the Legislature would have 
biit indifferently secured the pnbhc intei'eat in extending the 
privilege to all." 

I do not bind myself to all the reasoning embraced by this 
([notation, but I cite the passage to show precisely what our 
predecessors decided in 1853, and the groiinds of that decision. 
For eighteen years this judgment has been accepted as decisive 
of the grounds upon which the power of eminent domain 
could he exercised in favor of railroad corporations in this 
commonwealth. But without assuming to overtiirn the judg- 
ment or to disturb it, my brethren now decide against the val- 
idity of municipal aid on the exact gi'ound that these corpora- 
7 
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tions do not possess that specific ekaraeter in relation to the 
public which onr predecessors, in order to sustain, and as tlie 
sole ground, in their judgment, on which they could snetain 
the exercise of the power of eminent domain, expressh/ and 
explicitly decided that they did possess. Onr predecessors 
emphatically placed their approval of the exercise of the one 
power exclusively upon reasons whicli my hretliren are obliged 
to repudiate in order to reach the conclusion that the other 
power cannot be exercised. If the court was right in 1853, 
then the position now taken cannot be snppoi-ted ; and on the 
other hand, if the substantial position assumed by the court in 
1853 as a justification of tlie exercise of the power of eminent 
domain in favor of railroad corporations was fundamentally 
wrong, and was based upon Masons having no existence, then 
I am unable to discover in the able opinions of my learned 
brethren, or elsewhere, any satisfactoiy gi'ounds upon which 
private property can be taken for the use of those corporations 
against the will of the owner. 

In view of all the cireiunstances, may it not be fairly con- 
tended that in this State at least, raili-oad corporations have, 
by legislative and judicial action, acquired a stamp whieli dis- 
tinguishes tliem i^m the companies and enterprises mentioned 
by my brethren as private, and as producing many public 
benefits ? 

Hare they not been recognized and held as possessing a 
quasi public ehai^acter which entitled them to privileges, 
immunities and aid, and subjected them to regulations and 
conditions not applicable to other organizations denominated 
private ? These questions must be answered in the affirmative. 
Our legislative and judicial histoiy require it; and, indeed, the 
course of legislation and of judicial action on tliis subject has not 
been singulai". 

It was hai-dly to be expected that Legislatures and courts, 
when dealing with these new and anomalous creations, would 
adhere critically to the technical and refined distinctions found 
in tlie books between corpoi'atious public and private, or at- 
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tempt to fit these refractory bodies to impracticable definitiong 
or classifications. It was very obvious to the common sense of 
Legislatures and courts that railroad corporations must neces- 
saillybear relations to the public, local and general, quite dif- 
ferent from those borne by the corporations heretofore desig- 
nated as private hy text writers. 

They were at once recognized as important auxiliaries to the 
business and social advancement of the eonntries they trav- 
ei-sed, and as possessing an extraordinary capacity for useful- 
ness to the government ; they were seen to develop the 
resources of the community, increase the wealth of the 
people, and augment the public revenues. They were observed 
to furnish the means for cheap and rapid intercommunication ; 
they were perceived to be efficient ministers of the public in 
l)eace and in war. In the carriage of the mails, in the trans- 
portation of commodities, and in the movement of men and 
munitions of war they were discovered to be agencies at onc« 
powcrfiil and nearly indispensable. They were thought to pos- 
sess no mean influence in binding the different sections of the 
country together, and it was believed to be quite impracticable 
to completely subject these organizations to the theories and 
distinctions which had sufficed for hacfe comiianies and kindi-ed 
organizations. 

My brethren ai-e of the opinion that the benefits and advan- 
tages which have been mentioned, and all others, general and 
local, which accrue to the public arc merely, incidental, and 
that taxation to aid a railroad corporation in building its road 
cannot be justified by the fact that when built it will confer 
such benefits. Is the proposition as stated and applied 
perfectly clear and correct ? 

These corporations originate in two concurring but diffei'ent 
: one private and the other public. The corporators 
-, the former and the public the latter. The direct 
purpose of the coi'poratora is to make private gain, and as to 
them the benefits aitd advantages received by the public 
are incidental. The direct puri^oee of the public is to 



i .Goot^ic 



daGoc^le 



